
From: Leshak, Andrea
To: Rafael Toro
Subject: RE: Proteco - Meeting
Date: Friday, August 09, 2019 5:03:00 PM
Attachments: EPA Response to July 31, 2019 Proposal for the PROTECO Site.pdf

Rafael,
 
I think the enclosures to the letter may be too large to send by email. The letter is attached. The
enclosures to the letter can be found at the following links: 
https://rais.ornl.gov/documents/GUIDANCE.PDF; and
https://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=910160P9.TXT.
 
Best,
Andrea
 

From: Leshak, Andrea 
Sent: Friday, August 09, 2019 4:54 PM
To: Rafael Toro <rtoro@toro-arsuaga.com>
Subject: RE: Proteco - Meeting
 
Rafael, The letter is attached. Please confirm receipt. Thanks, Andrea
 
From: Rafael Toro <rtoro@toro-arsuaga.com> 
Sent: Friday, August 09, 2019 4:48 PM
To: Leshak, Andrea <leshak.andrea@epa.gov>
Subject: Re: Proteco - Meeting
 
Andrea
Dis you sent that letter by email?
I did not receive it. 
Please send it to me again. 
Thanks and have a good weekend. 
 
 
On Fri, Aug 9, 2019 at 4:40 PM Leshak, Andrea <leshak.andrea@epa.gov> wrote:

Rafael,
 
Thank you for that explanation. The project manager, Zolymar Luna, is out of the office until later
this month. Any conversation involving technical matters will need to include Zolymar. I will

discuss your request with her upon her return the week of August 19th.
 
EPA appreciates your offer to explain your proposal in more detail. That said, I note that EPA’s
response to the July 31, 2019 proposal is contained in the August 8, 2019 letter I emailed to the
PRP group yesterday. If anything in the letter is unclear, please let me know.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2


290 BROADWAY
NEW YORK, NEW YORK 10007-1866


August 8, 2019


VIAEMAIL


Rafael A. Toro Ramirez
TORO & ARSUAGA, LLC
P.O. Box 11064
San Juan, Puerto Rico 00922-1064


Re: EPA Response to July 31, 2019 Proposal for the PROTECO Site in Pefiuelas, PR


Dear Mr. Toro Ramirez:


As you know, the u.S. Environmental Protection Agency ("EPA") has documented the release or
threat of release of hazardous substances into the environment at the PROTECO Superfund Site
("Site"), located in Pefiuelas, Puerto Rico. Pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended ("CERCLA"), 42 U.S.C. §§
9601-9675, and in response to these releases, EPA has spent public funds and anticipates
spending additional public funds.


EPA has previously notified your client of its status as a potentially responsible party ("PRP")
for the Site under CERCLA. By letter dated June 28, 2019, EPA notified your client and other
special notice letter recipients that EPA has determined that use of the special notice procedures
set forth in Section 122(e) ofCERCLA, 42 U.S.C. § 9622(e), may facilitate a settlement among
your client, the other special notice letter recipients, and EPA for performance of a remedial
investigation and feasibility study ("RIfFS") at the Site. The June 28, 2019 letter enclosed a draft
administrative order on consent ("Administrative Order"). A draft statement of work ("SOW")
was subsequently sent to the special notice letter recipients by email on July 2,2019.


On July 31,2019, you submitted a proposal (the "July 31,2019 Proposal"), which you
characterized as a "good faith offer" in response to EPA's June 28, 2019 letter. EPA appreciates
your client's willingness to engage in negotiations during the 60-day moratorium period initiated
by EPA's June 28, 2019 letter. While EPA believes that certain activities contained in the July
31, 2019 Proposal are beneficial and worth pursuing, EPA has determined that the July 31, 2019
Proposal is insufficient to meet the requirements of a RIfFS as part of the remedy selection
process set forth in Section 300.430 of the National Contingency Plan, 40 C.F.R. § 300.430, and
that it does not constitute a "good faith offer" to conduct or finance the RIfFS at the Site.







In order for a proposal to constitute a "good faith offer" to conduct or finance the RIIFS, it must
include the following elements:


1. A statement of willingness by the PRPs to conduct or finance an RIIFS consistent with
EPA's SOW and Administrative Order;


2. A detailed response to EPA's SOW and draft Administrative Order identifying all issues
with them and proposed resolutions. This response should be in the form of a redlined
version of the Administrative Order and SOW. Upon request, EPA will provide Word
versions of these documents via email;


3. A detailed description of how the PRPs plan to proceed with the work;


4. A demonstration of the PRPs' technical capability to carry out the RIIFS, including the
identification of the firm(s) that may actually conduct the work or a description of the
process that you will use to select the firm(s);


5. A demonstration of the capability of the PRPs to finance the RIIFS;


6. A statement of willingness by the PRPs to reimburse EPA for past costs and costs
incurred in overseeing the PRPs' conduct of the RIfFS; and


7. To the extent applicable, the name, address, email address, and phone number of the
party or steering committee who will represent the PRPs in negotiations.


Should your client or the other PRPs decide to submit another proposal in an effort to satisfy a
"good faith offer," that proposal should include the aforementioned elements as well as certain
requirements that must be included in a PRP-conducted RIIFS according to EPA's October 1988
guidance, entitled "Guidance for Conducting Remedial Investigations and Feasibility Studies
Under CERCLA" ("RIfFS Guidance") and EPA's June 1989 guidance, entitled "Model
Statement of Work for a Remedial Investigation and Feasibility Study Conducted by Potentially
Responsible Parties" ("Model SOW"), which are enclosed with this letter. The RIIFS Guidance
and Model SOW provide that the following tasks must be performed during a PRP-conducted
RIIFS: scoping, community relations, site characterization, baseline risk assessment, treatability
studies, development & screening of remedial alternatives, and detailed analysis of remedial
alternatives. EPA also recommends that any proposed "good faith offer" include the elements
contained in the draft SOW emailed to the parties on July 2,2019.


Although EPA does not consider the July 31, 2019 Proposal to be a "good faith offer" to conduct
or finance the RIfFS, EP A views it as a positive step to address some immediate concerns at the
Site. Certain activities (including repairing fencing, conducting maintenance at the Site,
assessing and repairing monitoring wells, collecting preliminary data, and designing and
installing runoff control measures) can and should be started immediately. However, EPA
believes that the performance of these initial activities should not delay efforts by EPA and the
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special notice letter recipients to negotiate a settlement in the form of the Administrative Order
to conduct or finance the RIfFS at the Site.


Furthermore, the July 31,2019 Proposal requests EPA's authorization for disbursements of
monies from a post-closure trust fund that was required pursuant to an amended consent decree
in U.S. v. Proteco, et aI., Civil No. 86-1698, entered on November 20, 1997. The amended
consent decree limits use of post-closure trust fund monies to payment for post-closure activities.
The post-closure trust fund was established for the benefit of EPA pursuant to a May 1998 Trust
Agreement. EPA is still evaluating whether monies from the post-closure trust fund may be used,
consistent with the amended consent decree, trust agreement, and applicable regulations, to fund
the costs of certain activities contained in the July 31,2019 Proposal.


If you have any questions regarding the technical aspects of this letter, please contact Ms. Luna
at (787) 977-5844 or email her at Luna.Zolymar@epa.gov. Please direct all inquiries regarding
legal questions to me at (212) 637-3197 or at Leshak.Andrea@epa.gov.


We appreciate your attention to this matter.


Sincerely,


Andrea Leshak
Assistant Regional Counsel


Cc: Special Notice Letter Recipients (via email)


Enclosures
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Regards,
Andrea
 
From: Rafael Toro <rtoro@toro-arsuaga.com> 
Sent: Friday, August 09, 2019 2:06 PM
To: Leshak, Andrea <leshak.andrea@epa.gov>
Subject: Re: Proteco - Meeting
 
Andrea,
We would basically want to go over our proposal with you, having all the documents contained in
the HRS record in front of us to able to explain to you our take on the investigations that have
been conducted and how we would like to move forward as efficiently as possible.  We
understand that by phone our communication is not as effective as can be in a meeting. 
Thanks. 
 
On Fri, Aug 9, 2019 at 1:42 PM Leshak, Andrea <leshak.andrea@epa.gov> wrote:

Hi Rafael:  Thanks for the email. Could you please provide additional information on the topics
you would like to discuss? Depending on the topics of discussion, I would suggest that we set up
a conference call in advance of scheduling an in-person meeting. Thank you, Andrea
 
From: Rafael Toro <rtoro@toro-arsuaga.com> 
Sent: Friday, August 09, 2019 11:42 AM
To: Leshak, Andrea <leshak.andrea@epa.gov>
Subject: Proteco - Meeting
 
Andrea:
We would like to know if we can meet with you and others from your
team at EPA in NY, at your convenience, with Dr. Fernández and
myself.  Please let me know a couple of alternative dates that are
covenient for you.  Any day except 15 and 22 of August.
Thanks.
 
 
Rafael A. Toro Ramírez, P.E., Esq.
Environmental Law Practice
rtoro@toro-arsuaga.com
 
TORO & ARSUAGA, LLC
P.O. Box 11064 San Juan, Puerto Rico 00922-1064
Tel (787) 299-1100 Cel (787) 645-8458
 
Confidentiality Note: This e-mail and any other document attached contain proprietary,
confidential or privileged information that pertains to TORO & ARSUAGA, LLC.  You are to
become aware that any dissemination or disclosure, distribution, copying or the taking of any
action in reliance on the contents of this communication is strictly forbidden without the
consent of TORO & ARSUAGA, LLC.   If you are not the intended recipient, as identified above,

mailto:rtoro@toro-arsuaga.com
mailto:leshak.andrea@epa.gov
mailto:leshak.andrea@epa.gov
mailto:rtoro@toro-arsuaga.com
mailto:leshak.andrea@epa.gov
mailto:rtoro@toro-arsuaga.com


you should destroy this message and should notify TORO & ARSUAGA, LLC.  Necessary
precautions have been taken to ensure the remittance of this electronic mail communication is
free of virus or any other malicious contents.  However, it cannot be assured that this could be
the case, for which a disclaimer is herein notified for any responsibility resulting out of any
damage, directly and/or indirectly attributable thereto.

--
Rafael Toro mobile phone
(excuse my typos)
Toro & Arsuaga, LLC
PO Box 11064, San Juan, PR 00922-1064
Office (787) 299-1100 | Mobile (787) 645-8458

Confidentiality Note: This e-mail and any other document attached contain proprietary,
confidential or privileged information that pertains to Toro & Arsuaga, LLC. You are to become
aware that any dissemination or disclosure, distribution, copying or the taking of any action in
reliance on the contents of this communication is strictly forbidden without the consent of Toro &
Arsuaga, LLC. If you are not the intended recipient, as identified above, you should destroy this
message and should notify Toro & Arsuaga, LLC. Necessary precautions have been taken to ensure
the remittance of this electronic mail communication is free of virus or any other malicious
contents. However, it cannot be assured that this could be the case, for which a disclaimer is
herein notified for any responsibility resulting out of any damage, directly and/or indirectly
attributable thereto.

--
Rafael Toro mobile phone
(excuse my typos)
Toro & Arsuaga, LLC
PO Box 11064, San Juan, PR 00922-1064
Office (787) 299-1100 | Mobile (787) 645-8458

Confidentiality Note: This e-mail and any other document attached contain proprietary, confidential
or privileged information that pertains to Toro & Arsuaga, LLC. You are to become aware that any
dissemination or disclosure, distribution, copying or the taking of any action in reliance on the
contents of this communication is strictly forbidden without the consent of Toro & Arsuaga, LLC. If
you are not the intended recipient, as identified above, you should destroy this message and should
notify Toro & Arsuaga, LLC. Necessary precautions have been taken to ensure the remittance of this
electronic mail communication is free of virus or any other malicious contents. However, it cannot
be assured that this could be the case, for which a disclaimer is herein notified for any responsibility
resulting out of any damage, directly and/or indirectly attributable thereto.


